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Please forward to the Planning Commission and the Wireless Ordinance Subcommittee:

This iegal alert from Best, Bast & Krleger includes the good news that the legal challenges to the FCC new rules have
been transferred back to the 8th Circult Court = our clrcuit,

hitps://iwww, bbklaw.com/news-events/insights/2019/legal-a 01/new-fce-shot-cloc -and-other-r_ les-preempting-loc?
From Best, Best & Krieger

LEGAL ALERTS JAN 15, 2019
New FCC Shot Clocks and Other Rules Preempting Local Authority Cver Wireless Take Effect Today
Federal Shutdown Does Not Delay Implementation

A pair of orders by the 10th Circult U.S. Court of Appeals in the litigation over the FCC's controverslal small cell order
wera issued Thursday. First, the court denied local government requests to stay the FCC's small cell order pending
resolution of the litigation. That means most of the FCC's small cell order went into effect today. Second, the 10th Circuit
granted local government requests to transfer the-small cell order appeal back to the Ninth Circuit. That means both the
small cell order and the FCC's earlier moratoria order will be heard together in the Ninth Clrcuit. The FCC orders do not
preempt state laws that may limit control over wireless facilities — both state and federal requirements apply, and if there
is a conflict, the rule that most limits local authority will control. Here is what to expeact going forward,

Stay Denied: Major Portions of the Small Cell Order Go Into Effect
Companies that Submit Applications for Permits for Wireless Facilities WIIl Expect, Based on the FCC Order, that:

« Applications for “small wireless facilities” (as defined by the FCC) must be processed In accordance with the new shorter
60-day and 90-day shot clocks.

« Inltial Incompleteness determinations for applications for “small wireless facilities” (as defined by the FCC) must be sent
out within 10 days.

« For all FCC shot clocks (except “eligible facilities requests”), all permits and authorizations for wireless facilittes must be
approved or denied within the applicable shet clock period unless the applicant agrees to a different time frame. This
would include all types of permits, and If applicable, a franchise and a license agreement to use city infrastructure, such
as street lights.

* Parmit fees must be reasonable and cost-based. Although your application fees most likely are already cost-based,
appiicants may argue that the FCC has established caps on fees for small wireless facilities applications ($500 for up to
five small wireless facilities in the same application and $100 per additional facility, or $1,000 for each application
involving a new pole). This is not correct. The fees established by the FCC are “safe harbor” amounts in the absence of a
cost justification for the fee,

To address this situation, at a minimum, it is imperative to modify application forms so that they solicit the right information
to enable you to assess which FCC shot clock applies and make a timely response to incomplete applications. You must
also be aware if there are different timing restrictions under your state taw.

For Communities Allowed Under State Law to Charge Telephone Companies for Use of the Public Right of Way and/or
Publicly Owned Vertical Infrastructure:

» Companies seeking to use your street lights or other vertical infrastructure may argue that the FCC order requires you to
make your public right of way and facllities available at a cost-based rate. The FCC established a “safe harbor® amount of
$270 per year. Applicants will argue that this is all you can charge. Know that is not the case under the FCC order.

. c:ompames that already have an agreement to use your public right of way and/or street lights may demand that the
rates in your existing agreements change to $270 per year. The FCC order does not require this change. It stated that the
situation would depend on a number of factors and should be evaluated on a case-by-case basis.
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To address this situation, whether with new requests or existing agreements, please do not agree to the safe harbor
amount without qualifying language that allows the rate to go up If the FCC order Is stayed or invalidated by a federal
court. The FCC order indicates that you can recover your costs of managing the public right of way, as well as costs
associated with the licensing or leasing of vertical infrastructure, such as street lights you own or control. it may be useful
to track the work required to review a request for use of the public rights-cf-way, negotiate related agreements and
conduct facilities inspections, as well as additional planning costs that may be associated with use of public rights of way
or other facllities. You must also be aware If there are any different restrictions under your state law, such as restrictions
on license rates or your ability to charge for use of the public right of way.

Soma Portiohs of the FCC Small Cell Order Do Not Go into Effact Untit April 15

it is important to note that, though applicants may tell you otherwise, the portion of the FCC small cell order that requires
aesthetic standards for "small wireless facilities” (as defined by the FCC) to be reasonable, no more burdensome than on
other infrastructure, and objective and published in advance, does not go into effect until April 15.

Te address this situation, while you may continue to judge applications based on more subjective criterla, if you have no
standards for Judging applications for small wireless facilities publicly available, It would be a good idea to make some
standards avallable with your application materials — even if those standards are interm in nature.

Motion to Transfer Granted: Both Major FCC Infrastructure Orders to be Heard by Ninth Circuit

The second order issued by the 10th Circuit on Thursday was a positive for local governments, which wanted their appeal
heard in the Ninth Circuit, but had ended up in the 10th Circuit under the judicial lottery after industry representatives filed
appeals in other circuits. In deciding to transfer the appeal to the Ninth Circuit, the 10th Circuit court concluded that the
FCC's August moratoria order and its September small cell order were the “same order” for purposes of federal law.
Accordingly, the motion to transfer was granted.

Final Words of Caution - Stay Flexible, Stay Tuned.

There may be another request for a stay in the Ninth Circult. While the 10th Clrcuit denied the stay request, it did so on
the basis of a failure to show ireparable harm, not a failure to show a likelihood of success on the merits. Therefore, if the
facts on the ground change, a stay may still be warranted. Therefore, please recognize that, while the order has gone into
effect, it could be put on hold in the future. If you are facing threats or costs, or feel you are suffering an imminent harmm as
a result of the rules, please document the problem. Relief may be possible.

The order(s) may eventually be overtumed. We believe there are substantial questions as to whether the FCC small cell
order is valid and lawful, and we are representing numerous jurisdictions challenging it and the August moratoria order.
We are not recommending that you incorporate the FCC standards into local law per se. If you do so, then you will be
bound by your own reguirements, even if the FCC order is vacated. Therefore, we think it is useful to develop regulations
that provide you with maximum flexibility to make substantive determinations that you would be comfortable making —
even If the FCC had not changed it rules — while still complying with procedural requirements, such as shot clocks that, if
not complied with, may result in a loss of rights. If you are faced with a situation where you feei compelled to grant an
application because of the FCC rules, you may wish to make the permit conditional, so that it terminates if the FCC rule is
overturned.

If you have any questions about how these decisions or orders impact your community, contact the authors of this Legal
Alert listed to the right in the firm's Telecommunications Law practice group, or your BB&K attorney.

Please feel free to share this Legal Alert or subscribe by clicking here. Follow us on Facebaok @BestBestKrieger and on
Twitter @BBKlaw.

Disclaimer: BB&K Legal Alerts are not intended as legal advice. Additional facts or future developments may affect
subjects contained herein. Seek the advice of an attorney before acting or relying upon any information in this
communiqué.
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Additional information for the Planning Commission an@%%é%@mmnoe Subcommittee. Thank you. — Nina Besty

To the Wirefess Ordinance Subcommittee and the Planning Commission:

Members of Congress have now taken three measures responding to the FCC new rules promoting 5G (5“‘ generation
wireless technology) and limiting local government authority:

1) Sen. Richard Blumenthal and Rep. Anna Eshoo asked the FCC for evidence that 5G Is safe, December 3, 2018.
http://electromagnetichealth.org/wp-content/uploads/2018/12/IMG_20181203_0002.pdf

https://www.businesswire.com/news/home/20181203008017/en/Blumenthal-Presses-FCC-Commissioner-Brendan-Carr-
Disclose
Natlonal Institute for Science, Law and Public Pollcy press release, 12-3-18

2) Rep.Eshoo authored H.R. 530 to void the new rules January 14, 2019, It is co-sponsorad by Rep, Jackle Speier,
Text:

"Actlons by the Federal Communications Commisslon in ‘Accelerating Wireless and Wireline Broadband Deployment

by Removing Barriers to Infrastructure Investment' (FCC 18-333 and 83 Fed. Reg. 51867) and the Federal
Communications Commission's Declaratory Ruling in ‘Third Report and Order and Declaratory Ruling” (FCC 18-
111) shall have no force or effect.’
http://sclentists4wiredtech.com/2019/01/rep-anna-eshoo-introduces-legisiation-to-restore-local-control/

3) On January 24, 2019, the House Energy and Commerce Committee Chair Frank Pallone and Ranking Member Mike
Doyle asked the FCC for information on whether the FCC rigged the legal challenge process.
https://fenergycommerce.house.gov/sites/democrats.energycommerca.house.gov/files/documents/FCC%20Ltr%201.
24.19.pdf

Ses article below.
‘Sincerely,

Nina Beety

https:/iwww.theverge.com/2019/1/24/18196574/ajit-pai-congress-democratsif-fcc-legal-fight-5g

House Democrats want to know if the FCC rigged a legal fight over 5G

‘If true, it would be inappropriate,’ lawmakers say

By Makena Kelly
January 24, 2019

Leaders of the House Energy and Commerce Commltiee sent a |etter to the Faderal Cemmunlcations Commission today

demanding information conceming possible coordination between FCC officials and carriers In an engoing legal fight.

The legal fight began last September, when the FCC issued an order to clear local regulatory barriers to nationwide 5G
deployment. Democrats in the minerity opposed the order, and dozens of citles and counties challenged the FCC's move
in the Ninth Circuit, which is dominated by Clinton and Obama appointees. But a wave of cther challenges from carriers
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including AT&T, Verizon, and Sprint also gave the appeal a chance to be heard in other, potentially more favorable
circults. Both the FCC and the carriers supported the altemative circuits, only to be denied in a surprise ruling earlier this

maonth.

Now, Reps. Frank Pallone (D-NJ) and Mike Doyle (D-PA) are concemned that the FCC may have pressured carriers to
challenge the erder in different court jurisdictions, hoping to put the case before friendller, perhaps more conservative
judges. .

“If true, It would be Inappropriate for the FCC to ieverage its power as a regulator to influence regulated companies to
further its agenda in seeking a more friendly court,” the lawmakers wrote.

The members requested more information from Chairman Pai and the FCC, asking for all communicaticns, if any, the
agency had with carriers related to this legal challenge. The lawmakers want to know whether any official, from a
commissioner (o a low-level employee, urged carrlers to pursue legat action.

The FCC has three weeks to answer these questions. it Is unclear how the ongolng federal shutdown will affect the
commission's ability to respond, although it has hindered similar brisfings in the past.

Committee Demacrats first opposed the order, arguing the legal fight between local governments and federal agencies
would ultimately delay 5G deployment. “The [order] tums its back on the unique characteristics that are so essential to
our communities and often give us a ‘sense of place’ — their appearance, history, and snvironmental qualities,”lawmakers
wrote in September, “The [order] undermines the akility of cities and municipalities to exercise control over the most
fundamental aspects of a locality.”
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